Introduction
The federal constitutions of the United States and Australia both include establishment clauses prohibiting religious establishments. In both countries, these constitutional provisions are entangled in the debate over religion and its influence in society. The United States and Australia each possess a strong religious heritage. Historically, this religious heritage has had particular impact on the legal and political spheres in both countries. Yet such a commitment to religion appears anachronistic (if not invidious) to many, today, in light of the church-state separation recognized in these nations' constitutions. The "separation of church and state" is often viewed as a separation of religion and government. 1 Since 1947, the U.S. Supreme Court has been talking about a "high and impregnable" wall of separation between church and state. 2 In the 1960s the Court began applying the establishment clause to keep religion and government "hermetically separated," as one critic described it. 3 This position is commonly known as "strict separation" in the legal literature. 4 This, in turn, is sometimes viewed as a justification for, and sometimes as a result of, a larger cultural discounting of religion in public life-what Yale law professor Stephen Carter has called the "culture of disbelief." 5 However, a number of legal scholars 6 and jurists 7 have challenged the strict separationist view, arguing that modern interpretations of 1 See, e.g., Stephen L. Carter, The Culture of Disbelief (1993). 
Context: Religion in American and Australian history
When dealing with the establishment clauses of the U.S. and Australia, the religious traditions of the cultures provide the context for good interpretations. Historically, religion has played an important role in the cultures of both countries. So as a preliminary matter, we engage in an historical excursus to put the religious heritage of these nations side-by-side. Some claim that the U.S. and Australia are "Christian" nations, and what exactly this might mean and whether this is true has been the subject of considerable debate. 10 For our purposes, we need not enter into this debate. We merely intend to show what is not controversial but is sometimes neglected: that religion has played a prominent role in the public discourse of both Australia and the U.S. An appreciation of this fact will not only provide context for understanding the establishment clauses but will also contextualize recent claims about the liberal state that we will examine later.
Christianity and the English common law
At the time of English settlement in both America and Australia, Christianity formed an integral part of the theory of English law and civil government. 11 Sir William Holdsworth explained the traditional view of the close relationship between Christianity and English law: "Christianity is part and parcel of the common law of England, and therefore is to be protected by it; now whatever strikes at the very root of Christianity tends manifestly to dissolution of civil government."
12 Holdsworth did not make his terminology up out of thin air. In a 1649 case, an English court stated that "the law of England is the law of God" and "the law of God is the law of England." 13 In a 1676 case, Lord Hale wrote, "Christianity is parcel of the laws of England." 14 Chief Justice Raymond paraphrased Hale with his statement, "Christianity in general is parcel of the common law of England." 15 Sir William Blackstone matter-of-factly remarked that "the Christian religion . . . is a part of the law of the land. . . ."
16 Lord Hale's statement achieved an almost axiomatic status and retained this status throughout the nineteenth century, so that Holdsworth could state that the "maxim would, from the earliest times, have been accepted as almost self-evident by English lawyers." 17
America's colonization
The colonization of Virginia brought representatives of Protestant Christianity to the new world 18 and simultaneously transplanted the common law to the Americas.
19
The leading advocate for colonization of the Americas, Richard Hakluyt, had an explicitly evangelical motivation, 20 and this was reflected in the First Charter of Virginia. 21 Perry Miller commented that in Virginia, as in the later Puritan colonies to the north, "religion, in short, was the really energizing power in this settlement."
22
The Puritan and English Separatists who settled New England also came with evangelical motives. 23 The Plymouth colony's founding document, the Mayflower Compact, cited its commitment to plant a colony "for the Glory of God, and Advancement of the Christian Faith." 24 Following the Plymouth settlement (1620) was a massive influx of Puritans-probably 20,000 immigrated by 1642. 25 These earliest colonists came from the Calvinist tradition 26 and were followed by Catholics in Maryland, English Quakers to Pennsylvania, 27 then by German Mennonites and, later, Germans from mainline Lutheran and Reformed traditions. 28 On the eve of the War for Independence, there was a mass influx of Presbyterian Scots and Protestant Irish (40,000 of the former and 55,000 of the latter between 1760 and 1775). See, e.g., Hakluyt, "Discourse on Western Planting," quoted in Peter C. Mancall, Hakluyt's Promise 140 (2007) . 21 First Charter of Virginia (1606), in Documents of American History, supra note 19, at 8 (Henry Steele Commager ed., 3rd ed. 1947); and see Miller, supra note 18, at 494-498. 22 Miller, supra note 18, at 493. Even in Virginia, where the first waves of settlers were adventurers and businessmen rather than religious refugees, the influence of Puritan Calvinism was prevalent among the clergy. See Miller, supra note 18, at 499-503, and Hutson, supra note 25, at 17-18. In fact, John Rolfe quoted Calvin's Institutes to the governor when explaining his reasons for seeking to marry the native princess, Pocahontas. See Rolfe to Sir Thomas Dale, in Jamestown Narratives 854 n. 3 (Edward Wright Hale ed., 1998). 27 Hutson, supra note 25, at 10-13. 28 Hutson, supra note 25, at 10-13. The legal codes of the colonies reflected the religious perspective of the citizenry. Whether it was the code of the "holy commonwealth" of Massachusetts Bay 30 (with capital laws enacted straight from the Pentateuch), 31 or Pennsylvania's moral codes, or the church attendance laws of Virginia, 32 the colonies seemed to embrace Lord Hale's maxim that Christianity was an integral part of the law.
33
Religious influences remained pervasive in the formation of the new nation in 1776. 34 The Declaration of Independence drew on the language and concepts of higher law promoted by generations of theologians. 35 The public discourse of the time continued to be infused with religious references. 36 State governors, legislatures, and the Continental Congress itself called for days of prayer and fasting and days of thanksgiving. 37 Legislatures heard and sponsored sermons. 38 The many state constitutions that were drafted following independence included official religious statements. 39 The Constitution, the Bill of Rights, and First Amendment itself were created in this religion-permeated cultural context.
Australia's colonization
Australia also had religious influences in its early colonization-starting with the first English fleet departing for Australia in 1787, when Captain Arthur Phillip was instructed to take such steps as were necessary for the celebration of public worship. 40 More substantively, Australia's governor from 1809 to 1821, Lachlan Macquarie, encouraged religion in a number of ways. Macquarie began Australia's transformation from dumping ground for convicts into a model British colony. 41 44 On the first Sunday of compulsory church service, Macquarie was in attendance. 45 As Manning Clark 46 noted, Macquarie believed that Christian principles could render the next generation "dutiful and obedient to their parents and superiors, honest, faithful and useful members of society," and he attempted to educate children in these principles through the schools he established. 47 Macquarie considered these principles "indispensable both for liberty and for a high material civilisation," 48 and he "hoped to give satisfaction to all classes, and see them reconciled."
49
Christian traditions also came to Australia through the English legal system itself, which was transplanted to Australia in accordance with the doctrine of reception.
50
The supreme courts of the colonies were empowered to decide which English laws were applicable to the Australian situation, 51 and Christianity was included in the law applicable to the situation of the colonists. The early disregard of Aboriginal customary law was based on a combination of established common law principles and an interpretation of the "Divine Law." This is evident in the Supreme Court of New South Wales decision R v. Jack Congo Murrell, where Justice Burton bluntly expressed his view that Aborigines "had no law but only lewd practices and irrational superstitions contrary to Divine Law and consistent only with the grossest darkness." before any of our colonies were in existence or even thought of, that "Christianity is part and parcel of our general laws"; and that all the revealed or divine law, so far as enacted by the Holy Scripture to be of universal obligation, is part of our colonial law. . . .
54
This pronouncement exemplifies the judicial recognition of the Christian heritage of the English common law. The court took the major step of declaring the supremacy of Christian legal principles-namely, that the divine or revealed law is applicable, and superior, to colonial laws.
Two constitutions

Australia
Australia's Constitution was infused with religiosity from the outset. The Constitution of Australia Bill was passed by the Imperial (British) Parliament on July 5, 1900. Queen Victoria assented four days later and, in September, proclaimed that the Commonwealth of Australia would come into existence on the first day of the twentieth century (January 1, 1901). On that occasion, one of the Constitution's most distinguished coauthors, Sir John Downer, declared: "The Commonwealth of Australia will be, from its first stage, a Christian Commonwealth." 55 Many of the leading writers of the Constitution had strong views on the importance of Christianity to the Commonwealth. For example, Sir Henry Parkes, known as "the Father of Australia's Federation," believed that Christianity constituted an essential part of Australia's common law. 56 In a paper published in the Sydney Morning Herald on August 26, 1885, Sir Henry stated: "We are pre-eminently a Christian people-as our laws, our whole system of jurisprudence, our Constitution . . . are based upon and interwoven with our Christian belief."
57 Similar views could be found among the drafters of the Constitution Bill in 1897. Among these were Edmund Barton, who entered politics under the influence of his Presbyterian minister, and the leading federalist and statesman Alfred Deakin. 58 On the day following the referendum concerning the draft of the Constitution, which was held in New South Wales, Victoria, and Tasmania on June 3, 1898, Deakin offered a prayer, giving thanks for the progress that had been made and asking for God's blessing on the endeavor: "Thy blessing has rested upon us here yesterday and we pray that it may be the means of creating and fostering throughout all Australia a Christlike citizenship."
59
All of these statements were more than just rhetoric, for this belief made its way into the preamble of the Australian Constitution: "Whereas the people of New South Wales, Victoria, South Australia, Queensland, and Tasmania, humbly relying on the blessing of Almighty God, have agreed to unite in one indissoluble Federal Commonwealth. . . ." 54 Id. Lee, supra note 44, at 17. 57 
Id.
As Professor Irving has suggested, the preamble is that part of the Constitution laying out "the hopes and aspirations of the parties involved," 60 and, indeed, the reference to God received the strongest popular support of any part of the Constitution. According to Irving:
During the 1897 Convention delegates have been inundated with petitions . . . in which the recognition of God in the Constitution was demanded. The petitions, organised nationally . . . asked for the recognition of God as the supreme ruler of the universe; for the declaration of national prayers and national days of thanksgiving and 'humiliation'. But, the essence of their petition was that the Constitution should include a statement of spiritual-specifically Christian-identity for the new nation.
61
In the process of popular consultation, which took place during the constitutional drafting, the legislative assemblies of Western Australia, Tasmania, New South Wales, and South Australia all submitted proposed wording for the preamble acknowledging God. 62 Hence, John Quick (one of the drafters of the Constitution) and Robert Garran (who played a significant role in the Australian federation movement) wrote in their standard commentary on the Australian Constitution:
This appeal to the Deity was inserted in the Constitution at the suggestion of most of the Colonial Legislative Chambers, and in response to numerous and largely signed petitions received from the people of every colony represented in the Federal Convention. . . . In justification of the insertion of the words stress was laid on the great demonstration of public opinion in their favour, as expressed in the recommendations of the Legislative bodies and in the petitions presented.
63
It may well be argued that the overwhelming public support for a reference to God in the Commonwealth Constitution reflected the view that the validity and success of an Australian federation was dependent on the providence of God. Speaking at the constitutional convention, Patrick Glynn of South Australia declared that it was to Australia's credit that it had "[t]he stamp of religion . . . fixed upon the front of our institutions." 64 The inclusion of the words "humbly relying on the blessing of Almighty God" in the Constitution exemplifies Australia's religious, and specifically Christian, heritage.
United States
The U.S. Constitution contains no reference to God comparable with Australia's preamble. 65 especially given the fact that the Constitution was not a dramatic change from prior practice. The Articles of Confederation were also silent on religion, and, as James Hutson has noted, "That religion was not otherwise addressed in the Constitution did not make it an 'irreligious' document any more than the Articles of Confederation was an 'irreligious' document." 68 The better explanation for the Constitution's lack of religious content is that the people would have taken such content as a potential assertion of federal authority in religious issues. The states were jealous of federal power, and would not yield their own brands of religious freedom-and, in many, their religious establishments-to federal interests. 69 Hutson has noted:
Experience in Congress shaped the delegate's approach to religion. . . . Congress launched its religious initiatives with a keen appreciation of the risks involved, for the diversity of the nation's denominations and their passionate attachment to their own confessional procedures always raised the possibility that the most innocent-looking religious measure might offend a powerful segment of the population. . . . The Convention . . . wanted the Constitution to be a "clean bill. . . ." 70 In other words, it was the very religiosity of the people of the United States that made it impossible for the Constitution to include religious statements. While there was no reason to delegate powers over religion to the federal government, 71 the states often invoked and recognized God in their state constitutions. 72 One additional consideration needs to be mentioned. Since the founding period, there have been those who see the Declaration of Independence as a kind of ideological preamble to the Constitution. 73 In 84 The national motto proclaims, "In God we trust" 85 and is displayed on all U.S. coinage. 86 The national Pledge of Allegiance includes the words, "one nation, under God." 87 The national anthem, adopted by statute, includes an entire verse about divine preservation of the nation.
88 By statute, the first Thursday in May is a national day of prayer. 89 Most U.S. presidents have issued proclamations with religious references. 90 Traditionally, presidents add the words, "So help me God," to their oath of office, 91 and ministers to begin the inauguration ceremonies with prayer. Religious practices also permeate Australia's legal traditions. Religion is still taught in Australia's public schools, and the Bible is still present in every court of the land. Furthermore, prayers are conducted prior to opening proceedings at both state and federal parliaments. Standing orders for the House and Senate determine that the speaker must read a prayer for Parliament 93 followed by the Lord's Prayer before calling for the first item of business. 94 The governor-general, 95 who is authorized to exercise the executive power given by the Constitution as the Queen's representative, 96 swears allegiance to the Queen under section 42 of the Constitution, binding himself to the principles expressed in the Queen's oaths of office. 97 These oaths include significant Christian undertakings. Among other things, at her enthronement, "Queen Elizabeth II promised that she would 'to the utmost of [her] power maintain the Laws of God and the true profession of the Gospel.'" 98
A tale of two nations' establishment clauses
Australia's establishment clause in section 116 of the Constitution currently receives a more narrow application than does the establishment clause of the First Amendment to the U.S. Constitution. First, while a nondiscriminatory law directed toward assisting religion may contravene the U.S. First Amendment, only a law that promotes the interest of one religious denomination above others would contravene Australia's section 116. 99 Second, while the U.S. Supreme Court has found constitutional violations when the effect of a law was to advance or inhibit religion, Australia's High Court has refused to find a violation of section 116 unless the legislation has the express purpose of establishing religion. 100 In both respects, the U.S. Court's approach evinces a much broader conception of the establishment clause and a conversely narrower conception of permissible government religious expression. However, historically, the common interpretation of the U.S. establishment clause looked much more like the current Australian law.
Forgotten similarities: Federalism and the drafting of the establishment clauses
The fact that the U.S. and Australian courts currently see establishment so differently should not obscure some important similarities between their respective establishment 93 "Almighty God, we humbly beseech Thee to vouchsafe Thy blessing upon this Parliament. Direct and prosper our deliberations to the advancement of Thy glory, and the true welfare of the people of Australia." clauses. The first major similarity between the U.S. and Australian establishment clauses is that both were originally designed to prevent a national government from forcing religious conformity on the people. This could be considered a "federalism" parallel.
Australia
Historians have highlighted the fact that the Australian Constitution originated in the 1890s constitutional conventions, which featured strong competition between different interests, including clashes "between free-traders and protectionists, nationalists and imperialists, and big and small colonies." 101 These differences of perspective on nation-building issues such as roads, rivers, railways, and revenue distribution fostered sharp disputes during the proceedings.
An overriding concern among the Australian framers was the implementation of a system that prevented monopolization of economic life by the new Commonwealth government. Consequently, within the Constitution the principle that "government, and particularly the national government, should be modest and unobtrusive was clearly evident. . . . The prevailing view of delegates to the 1890s Conventions . . . was that governments existed essentially to hold the ring for a laissez-faire economy: their job was to provide a stable and peaceful environment for the operation of free market forces."
102
This antimonopolistic attitude also guided the founding fathers as they drafted section 116, the part of the Constitution that deals with Australian religious life. The Australian Constitution originated in a social environment in which different branches of the Christian church competed strongly for cultural influence within the new nation. It is likely that a majority of the framers maintained at least a formal affiliation with major Protestant groups, although the views of Catholics and Jews were also included. 103 It is against this historical background that section 116 must be interpreted. This section, obviously inspired by the American First Amendment, states:
The Commonwealth shall not make any law for establishing any religion, or for imposing any religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be required as qualification for any office or public trust under the Commonwealth.
This section has several elements. It prohibits: the establishment of any religion (in other words, the creation of an official religion); the imposition of any requirement to engage in religious observance; any law prohibiting the free exercise of religion; and the imposition of religious qualifications for public office.
Whereas section 116 restricts only Australia's Federal Parliament with respect to religion, the areas of federal legislative power are listed in sections 51 and 52 of the Australian Constitution. They grant legislative power over thirty-nine specific areas ranging from areas like marriage to quarantine to defense but not over religion. The legislative restriction in section 116 applies only to the legislation enacted under one of the Commonwealth's grants of legislative power. So far as the application of the guarantee is concerned, section 116 binds only the federal legislature.
In contrast to the American legal doctrine of incorporation, section 116 does not apply to the six Australian states 104 (although the High Court held in Kruger v. Commonwealth 105 that section 116 applies to the territories when the Commonwealth exercises its section 122 "territories power"). 106 An attempt to change this, via a referendum that would have made section 116 applicable to the states, failed in 1988. 107 Since section 116 does not apply to the six Australian states, this provision does not prohibit state governments from enacting laws either restricting or establishing religion. Indeed, the Australian framers never intended to achieve a "true separation" between religion and state at all levels of government. Instead, their intention was simply to reserve the power to make laws with respect to religion to the states. 108 As commented by Patrick Higgins in the 1898 convention debates: I want to leave that power with the state; I will not disturb that power; . . . I object to giving to the Federation of Australia a tyrannous and overriding power over the whole of the people of Australia as to what day they shall observe for religious reasons and what day they shall not observe for that purpose.
The United States
The interests behind the First Amendment to the U.S. Constitution were similar to those that animated the drafters of Australia's section 116. After the U.S. Constitution was drafted in the Philadelphia Convention of 1787, the Constitution was sent to the states for ratification. The federalists, supporters of the Constitution, did not believe that a bill of rights was necessary or desirable; since the federal government had only the powers delegated to it, such a bill would be a redundancy at best. 112 The federal government had no delegated authority to legislate in regard to religion, so there was no need for concern.
113 Still, the states, suspicious of a federal government encroaching on their rights, ratified the Constitution with the demand that a bill of rights would be amended to the Constitution as an additional safeguard against federal usurpation of power, and the bill of rights was drafted to keep the bargain. 114 The First Amendment deals with religion by providing, "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof. . . ."
There are two important points here. First, like the Australian Constitution's section 116, the American First Amendment was originally a limit on federal power, one that seemed virtually redundant because the Constitution had not delegated Congress any power over religion anyway. 115 Second, also like the Australian Constitution's section 116, the American First Amendment was originally a limit on federal power only, allowing the states to continue to deal with religion as they saw fit. 116 Those states that already had religious establishments kept them for as long as they wanted them. 117 That, of course, has changed since the First Amendment has been "incorporated" against the states by judicial interpretation of the Fourteenth Amendment. 
What is a religious establishment?
It may be readily conceded that, historically, there was a federalism parallel between the U.S. and Australian establishment clauses, without actually considering the larger issue: What sort of national establishment was to be prohibited? What exactly does it mean to "establish" a "religion"? This is where Australia's High Court most clearly parted ways with the U.S. approach in the DOGS case-at least, parted ways with the modern U.S. approach. Really, the discord is a matter of timing. The American courts today take a different approach from that of Australia, but American jurists in the eighteenth and nineteenth centuries were closer to the view of establishment that Australia's High Court expressed in 1981. Let us then examine in a bit more detail the Australian and American answers to the question, "What is 'establishment'?"
Australia's answer
In their authoritative commentary on the Constitution, Quick and Garran elucidated the purpose and effect of the Australian clause:
By the establishment of religion is meant the erection and recognition of a State Church, or the concession of special favours, titles, and advantages to one church which are denied to others. It is not intended to prohibit the Federal Government from recognizing religion or religious worship.
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This would dispel any claims that the Australian Constitution established secularism by virtue of section 116. Quick and Garran further elaborated upon the implications of section 116 to Christianity:
The Christian religion is . . . recognised as a part of the common law. There is abundant authority for saying that Christianity is part and parcel of the law of the land. . . . Consequently the fundamental principles of the Christian religion will continue to be respected, although not enforced by Federal legislation. For example, the Federal Parliament will have to provide for the administration of oaths in legal proceedings, and there is nothing to prevent it from enabling an oath to be taken, as at common law, on the sanctity of the Holy Gospel.
120
Section 116 was drafted with careful consideration of the American example. During the Australian constitutional convention, it was noted that in America, Christianity continued to be a major influence in federal legislation regardless of the First Amendment. The example was given that federal legislation relating to Sunday observance had been enacted in America simply on the basis that America was a Christian nation. 121 This enactment was in spite of the fact that there was no Constitutional recognition of America as a Christian nation, with no mention of God, let alone Christianity, in the American Constitution. The Australian framers feared that if "such Federal legislation could be founded on a Constitution which contained no reference whatever to the Almighty . . . [it would be very likely] that the Federal Parliament might, owing to the recital in the preamble, be held to possess power with respect to religion" 122 in the absence of a provision to the contrary. Recognizing the potential for exploitation of the new federal system by individual religious bodies, section 116 guards against any individual religious body attempting to establish dominance by government power. For instance, it would prohibit a situation in which members of one denomination might dominate Federal Parliament and thereby pass legislation to establish their own body as the national church, or where such a group would introduce religious tests favoring admission of individuals from their own body to the Commonwealth bureaucracy.
On the other hand, the Australian Constitution itself expressly recognizes the legitimacy of religion in the public square when, in its preamble, it declares that the Australian people are "humbly relying on the blessings of Almighty God." It is, therefore, erroneous, although increasingly popular, to assert that the establishment clause in the Australian Constitution was aimed at enshrining secularism. Far from seeking to banish religion from Australian government and society, its constitutional framers intended a laissez-faire environment that ensured no particular religious body would enjoy unfair advantage on account of federal government endorsement. An accompanying benefit is that section 116 also protects religious bodies in Australia against unwanted intrusions of the federal government.
Thus The main object of this guarantee is, therefore, to preserve individual liberties. This is quite different from expressly prohibiting the promotion of Christianity by Parliament. Indeed, this section could not be used to prohibit federal laws to assist the practice of religion or to provide financial support to religious schools. To fall afoul of section 116 the Commonwealth Parliament would have to go so far as to establish, effectively, an official religious denomination or to value one denomination over the others. In this sense, what the guarantee really means is that the Commonwealth Parliament is not authorized to set up a state religion on the lines of the Church of England. This is after all an antiestablishment clause. But section 116 does not inhibit the federal government from identifying itself with the religious impulse, as such, or from authorizing religious practices where all could agree on their desirability.
In Harkianakis v. Skalkos (1997), 124 however, Justice John Dunford of the New South Wales Supreme Court regrettably suggested that section 116 makes religion entirely "irrelevant" to government and politics in Australia. In Harkianiks, a defamation case, the defendants contended that allegedly defamatory matters were published "pursuant to an implied or express right of freedom of speech concerning religious matters."
125 Justice Dunford, who heard the application, considered that the defense had "no prospect of success," arguing, among other things, that section 116 has "nothing to do with the essential nature" of the representative system of government established by the Australian Constitution. Rather, he said, section 116 "excludes religion from the system of government." Justice Dunford's reasoning in Harkianakis regarded any religious considerations as absolutely irrelevant to the system of representative government prescribed by the Australian Constitution. As Nicholas Aroney has noted, Justice Dunford "adopted a particular perspective about the relationship between religion and politics which would exclude religious speech entirely from political discussion-and in this sense, to privilege secularism over religion." 126 Of course, such a conclusion has never been supported by the High Court's decisions concerning the scope of section 116. On the contrary, as noted by Aroney, the High Court has very explicitly affirmed that the non-establishment clause does not prohibit governmental assistance being given to religious bodies, and it certainly has never held that s. 116 somehow prohibits the enactment of federal laws or the execution of government policies that are supported, either in whole or in part, on the basis of religious considerations or reasons. . . . In the United States, the equivalent provision contained in the First Amendment has been interpreted, at times, to prohibit virtually all forms of state assistance; but in Australia, state aid to religious schools has been upheld. To suggest that the non-establishment principle makes religious considerations entirely irrelevant to federal law-making and policy-formation is simply beyond the pale-particularly in Australia, but even in the United States. 
America's Answer
While the current U.S. Supreme Court has had a much more restrictive interpretation than the Australian High Court of their respective establishment clauses, the differences diminish if we move the American clock back. The U.S. Supreme Court did not construe the establishment clause for more than a century after its adoption, 128 same manner as Australia's High Court construed section 116. We can, however, observe that the conduct and commentaries of framers and early legal scholars suggest that many in the eighteenth and nineteenth centuries interpreted the federal prohibition of religious establishment as more nearly resembling the current Australian precedents than the current U.S. case law.
In the early Republic, the establishment clause of the U.S. Constitution was widely viewed as a limit on the federal government's power to establish a national religion 129 or disestablish a state's establishment. 130 To cite just a few examples, 131 James Madison seemed to think of it as simply prohibiting a national church or denomination like the Church of England, based on both his original drafts of the amendment that he introduced into Congress and on his personal comments written many years later. 132 No official records of the debates are extant; however, the unofficial compilation of the debates records Madison's belief that "the people feared one sect might obtain a pre-eminence, or two combine together, and establish a religion to which they would compel others to conform." 133 Early legal commentators seemed to agree that the national church issue was at the heart of concern. 134 For instance, the influential nineteenth-century law professor and Supreme Court Justice Joseph Story stated that "the real object of the amendment was . . . to exclude all rivalry among Christian sects, and to prevent any national ecclesiastical establishment, which should give to an hierarchy the exclusive patronage of the national government." 135 The influential legal commentator St. George Tucker explicitly put the establishment clause in the context of a repudiation of the Church of England's privileged position as a national denomination. 136 Perhaps the most interesting angle on this issue is that of corporate-law terms of art. 137 Establishment was a technical term of eighteenth-century corporate law, referring to the granting of a charter, special rights, or privileges. 138 If the term "establishment" in the First Amendment was understood in this sense, then the establishment clause would merely "prohibit [ ] the federal government from issuing a corporate charter to a particular religion or from regulating the states and their power to grant such corporate charters."
139 Such an interpretation has more than a little potential for making sense of attitudes in the late eighteenth and early nineteenth centuries.
Certainly, the amendment did prohibit such sectarian establishments. That is not controversial. 140 Nor is it controversial that such a prohibition was at the very heart of the amendment. The controversial question is whether the amendment prohibited anything else. 141 The answer in the early federal period seems to have been, not much. Indeed, as Samuel Huntington pointed out, The Framers of the American Constitution prohibited an established national church in order to limit the power of government and to protect and strengthen religion. The "separation of church and state" is the corollary to the identity of religion and society. Its purpose . . . was not to establish freedom from religion but to establish freedom for religion. 142 The first federal Congress attended church after Washington's inauguration; this was the same Congress that drafted and approved the Bill of Rights. 143 Three days before approving the final draft of the Bill of Rights, Congress authorized the appointment of paid chaplains. 144 While debating the Bill of Rights, Congress passed legislation enacting the Northwest Ordinance, with its assurance that "religion, morality and knowledge" will "forever be encouraged" through the schools. 145 After the bill was approved, this Congress voted to request a presidential proclamation of a day of "thanksgiving and prayer," a request with which President Washington readily complied. 146 Presidents Washington and Adams spoke frequently of the necessity of religion for a strong republic and proclaimed days of fasting and prayer. 147 Thomas Jefferson, generally perceived as the most freethinking founding father, 148 did not issue presidential proclamations of days of prayer; however, in other respects, he outdid his predecessors by allowing executive-branch buildings (the War Office and the Treasury) to be used for church services. 149 He personally attended church services in the House of Representatives, where members of the Marine Corps Band (under direct presidential direction) participated in the music. 150 The judiciary was not left out either-church services were also held in the original Supreme Court chambers.
151
These historical actions have become almost canonical components of the argument for the critics of strict separation. 152 When they are paraded out to make one or another of several arguments based on history, it is often objected that history is not a clear and definitive source for constitutional interpretation. It is certainly true that history can be misused; for instance, it obviously does not follow that because George Washington and Thomas Jefferson did something (for example, allowed religious groups to use government buildings), it must be constitutionally permissible. No one framer could possibly be authoritative about the interpretation or intention of a legislative act drafted and enacted by many. 153 On the other hand, it is certainly going too far in the other direction to suggest that we cannot learn anything about the original public meaning from history. For instance, the actions of the entire first Congress can hardly be considered entirely irrelevant.
154
The historical anecdotes from the founding era do play a role, as cumulative evidence of the way that the amendment was commonly understood when it was enacted. 155 More precisely, we can say that the records of Congress and the writings of the early legal commentators suggest a major reason for the establishment clause, while the public religious actions of the first few presidents and congresses constitute evidence of what was not the publicly perceived reason for the establishment clause. The evidence suggests that the prohibition of a national church was a major reason for the establishment clause, while a general prohibition of public expressions of religiosity was not. Insofar as this was the case, the parallel with the Australian establishment clause, as interpreted by the High Court, is striking. The Australian and American drafters did not intend to undermine the religious, and specifically Christian, heritage of their nations. The U.S. legal system has, in many ways, turned away from this historic approach, while the Australian legal system still more closely adheres to it. 150 Hutson, supra note 25, at 85, 89. 151 Hutson, supra note 25, at 91-92. 152 See, e.g., Marsh v. Chambers, 463 U.S. 783 (1983); Wallace v. Jaffree, 72 U.S. 38, 91-114 (Rehnquist, J., dissenting). 153 See Kidd, supra note 33, at 1008 ("it is impossible to recover a single position which adequately describes the views of the founders"). 154 It seems at least more reasonable to believe that we have something to learn about the original meaning of the Constitution from its drafters than the other way around. 
Modern application: The divergence of the Australian and American approaches
In 1981, Australia's High Court offered its first (and, to date, only) decision construing Australia's establishment clause in the so-called DOGS case. 156 The majority emphasized the differences between the U.S. and Australian establishment clauses and refused to follow the lead of the U.S. courts.
The DOGS case involved the validity of federal financial support for religious schools by means of a series of grants to the states. Most of the private schools benefiting from this aid were religious schools, and the Australian Council for Defence of Government Schools (DOGS) challenged the grants, arguing that government funding of church schools amounted to an "establishment" of religion. The argument was rejected in a six-to-one decision. The High Court majority held that section 116 does not prohibit federal laws from assisting the practice of religion or providing financial support to religious schools on a nondiscriminatory basis. The Court made it clear that the federal government can indirectly give benefits to religion as long as the purpose is not to establish a state church or religion. To fall afoul of section 116, the Commonwealth would have to go so far as to establish effectively an official religion or to value one particular denomination over all the others.
If the establishment clause were to be read so broadly as to require "strict separation" between church and state, 157 then it is hard to see what room is left for the operation of traditional practices such as the coronation oath and the opening prayers at the nation's parliaments, not to mention the explicit acknowledgment of "Almighty God" in the preamble of the Australian Constitution. Justice Ronald Wilson contended that a "narrow notion of establishment" is necessary, not only to preserve these traditional practices and legal provisions but to make sense of the other legal provisions that are contained in section 116.
158
Justice Anthony Mason took a similar view, suggesting that establishment required only "the concession to one church of favours, titles and advantages [that] must be of so special a kind that it enables us to say that by virtue of the concession the religion has become established as a national institution, as, for example, by becoming the official religion of the State."
159 Justice Ninian Stephen concurred with him, noticing that the precise language of section 116 effectively precludes a wide interpretation of the word "establish." Justice Stephen said:
The very form of § 116, consisting of four distinct and express restrictions upon legislative power . . . cannot readily be viewed as the repository of some broad statement of principle concerning the separation of church and state. . . . On the contrary by fixing upon four specific restrictions of legislative power, the form of the section gives no encouragement to the undertaking of any such distillation.
160
Justice Harry Gibbs concurred with the majority opinion, writing that the establishment clause requires that the Commonwealth "not make any law for conferring on a particular religion or religious body the position of a state (or national) religion or church." 161 According to Gibbs, "the natural meaning of the phrase establish any religion is, as it was in 1900, to constitute a particular religion or religious body as a state religion or state church."
162
Chief Justice Barwick agreed with Gibbs that the word "establishment," "involves the identification of the religion with the civil authority so as to involve the citizens in a duty to maintain it and the obligation of, in this case, the Commonwealth to patronise, protect, and promote the established religion." In other words, "establishing religion involves its adoption as an institution of the Commonwealth, part of the Commonwealth 'establishment.'" where he wrote: "No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion." 165 This was premised on Black's view of the First Amendment: "The First Amendment has erected a wall between church and state. That wall must be kept high and impregnable. We could not approve the slightest breach." 166 Relying on the reasoning in Everson, Justice Murphy decided to interpret section 116 of the Australian Constitution as equally prohibiting any financial assistance by the federal government to religious schools.
By contrast, the majority in the DOGS case opted not to consider those precedents relevant for Australia. Given the differences in wording between the American and Australian constitutional guarantees ("Congress shall make no law respecting an establishment of religion" as against "the Commonwealth shall not make any law for establishing any religion"), the majority held that only a law for the establishment of religion violates section 116. As Chief Justice Barwick pointed out:
[B]ecause the whole expression is "for establishing any religion," the law to satisfy the description must have that objective as its express and, as I think, single purpose. Indeed, a law establishing a religion could scarcely do so as an incident of some other and principal objective. In my opinion, a law which establishes a religion will inevitably do so expressly and directly and not, as it were constructively. 167 In contrast to Chief Justice Barwick's opinion, the U.S. Supreme Court has long employed a test that views purpose as just one factor in determining whether a law or other government act "establishes" religion. Per the well-known Lemon test, a law must, "First . . . have a secular legislative purpose; second . . . [a] principal or primary effect . . . that neither advances nor inhibits religion, and finally, must not foster an excessive government entanglement with religion." 168 The clear import of the Lemon test's "effect" prong is that even where there was no religious purpose, government action-for instance, a religious display-could be unconstitutional simply because, to an outside observer, the government appeared to be siding with a religious viewpoint. This is essentially what Justice Sandra Day O'Connor tried to make explicit with her "endorsement test." 169 This test asked whether a reasonable observer would interpret any such conduct as a government endorsement of religion. If so, the conduct had a religious effect (and this can be the case regardless of the conduct's purpose) 170 and was, therefore, unconstitutional.
171
The U.S. Supreme Court has differed from Chief Justice Barwick's view that a law establishing religion will "inevitably do so expressly and directly" because the U.S. Court has employed a more expansive view of the "establishment of religion." In enforcing the Australian establishment clause, the Australian court has looked for organized religion, religious denominations, or formalized religious dogmas or sectarian practices. If any of these are established by law for the whole nation, then there is a violation of the establishment clause. Clearly, if a religion has to be imposed upon everyone before it can become an establishment, then it would indeed be difficult to do this "constructively."
American courts have been willing to find establishment clause violations with far less serious instances of religiosity. There need not be an imposition of a doctrine or a practice on the population by a general law. Religious-display cases are the classic example, where Ten Commandments displays 172 or crèches, 173 for example, have been found unconstitutional. A display may give offense, but it does not coerce. 174 No one forces passers-by to venerate or even look at the display. There is no legal coercion of religion. 175 As a result, the displays are a far cry from what Chief Justice Barwick had in mind, an adoption of a religious institution into the Commonwealth's institutional establishment. 176 The historical understanding of separation of church and state has unfortunately been obscured in the controversies over separation of religious practices from the civil sphere. The phrase "separation of church and state" has become almost synonymous with separation of religion from government, among both supporters and critics of the idea. Thus, when Michael Hogan at the University of Sydney offered a commentary on the relationship of modern American and Australian conceptions of establishment, his point was accurate as far as it goes but contained potential grounds for misunderstanding:
Australia does not have a legally entrenched principle, or even a vague set of conventions, of the separation of church and state. From the appointment of Rev. Samuel Marsden as one of the first magistrates in colonial New South Wales, to the adoption of explicit policies of state aid for denominational schools during the 1960s . . . Australia has had a very consistent tradition of cooperation between church and state. "Separation of church and state," along with "the separation of powers" or "pleading the Fifth," are phrases that we have learned from the US, and which merely serve to confuse once they are taken out of the context of the American Constitution. 177 Hogan is correct on two counts. First, there is great danger in blindly copying ideas from one constitution and inserting them into another, no matter how similar the two documents appear. Second, the phrase "separation of church and state," as commonly employed by U.S. courts since 1947, is indeed foreign to the Australian experience. Yet at another level, as we have seen, both the U.S. and Australia do have common experiences in the form of religious heritage and constitutional values. And both do have an institutional separation of church and state. When that is recognized, then the supreme irony becomes evident: the clause so often viewed as separating religion from civil government was itself a consequence of religion's influence on government. 178 As we have argued, the prohibition of a state church was historically the core value of the establishment clause for both the United States and Australia. The state is not to control the church, and the church is not to control the state. This jurisdictional separation is essentially the doctrine of institutional separation of church and state propounded in the Reformation and developed by Reformed theologians thereafter. In this sense, both the First Amendment and Section 116 are actually theistic in their heritage in that they reflect this theological conception of society. 
Cultures of disbelief
Despite the historical record, and despite the confusing and confused state of establishment clause jurisprudence in the U.S., 180 there are still those in Australia who prefer the American path. Why might Australia want to import modern American establishment clause jurisprudence?
Private religion and secular society
Although the role of the Christian religion in Australia's history is irrefutable, so, too, is the decline of Christianity's role in the country. Australia today is largely viewed as secular, 181 and many would suggest that Judeo-Christian principles should have no bearing upon the law. Christianity is almost never mentioned, much less promoted, in political and intellectual discourse. When it is mentioned among the country's public figures, Judeo-Christian values and traditions are often an object of criticism or contempt. Many Australians are now convinced that there should be no relationship between religious values and their country's legal system. Yet this road leads not just toward a rejection of the nation's historical heritage but also toward the rejection of religious opinion in public discourse, which would be anything but authentic democracy. 182 In the U.S., religious input into the public square is not exactly welcomed, either. 183 Notwithstanding the international reputation the United States possesses as a highly religious society, there is still very real pressure to avoid employing religion in anything more than a platitudinous manner. 184 That is, a politician may utter a platitude such as "God bless America" without creating too much controversy. However, if that politician lets it slip that his religious convictions affect his policy choices, he is then fair game for attack as some sort of religious zealot. Some have suggested that the American public square is generally hostile to religion; others would say that the problem is more that religion is devalued, viewed as a hobby that you should keep to yourself. 185 Whereas the Western tradition of church-state separation and religious freedom is often traced back to the teaching of New Testament, particularly to Christ's admonition to "render therefore unto Caesar the things which be Caesar's, and unto God the things which be God's," 186 the current secular discourse rules out the religious premise that gave rise to that tradition in the first place. Thus religious beliefs and institutions are deemed as just one class among the many other factors and interests that should be treated with justice and fairness by the secular state. And yet, as Steven Smith points out,
The commitment to church-state separation and the derivative commitment to freedom of conscience arose in-and acquired their sense and their urgency from-a classical, Christian world view in which the spiritual and temporal were viewed as separate domains within God's overarching order. In the prevailing modern framework, by contrast, the jurisdictional and religious problem has receded, and has been replaced by a problem of justice: the question is simply how a secular liberal state should treat those subject to its governance. But in that secular framework, the inherited commitments of church-state separation and to free exercise of religion lose their grounding, and their sense; indeed, there seems to be no very powerful reason to regard religion as a special category at all. 187 The concept of a secular public square has achieved significant academic support as the "secular liberal state." 188 The idea is that everyone ought to support their positions about law, politics, and public policy on nonreligious grounds. 189 This limitation of public debate to only "neutral" secular rationales is thought necessary to preserve civil discourse. Among the more notable recent proponents of some form of this secular view are the legal-political philosophers Bruce Ackerman and the late John Rawls. 190 It is suggested that metaphysical issues could not be resolved by discussion, since each person's personal philosophy was absolute for them. 191 Religion involves metaphysical beliefs. To have a civil and reasonable public square, then, it is argued that religion cannot be part of the discourse, for religion involves metaphysical beliefs and positions not capable of rational discussion. 192 Rawls thus says that we must "bypass" religion and try to have dialogue on matters of "overlapping consensus." 193 Ronald Dworkin articulated the same philosophy when he explained that the liberal state "must be neutral on . . . the question of the good life. . . . [P]olitical decisions must be, so far as is possible, independent of any particular conception of the good life." 194 The proponents of the neutral public square believe that it is possible to detach citizens from their religious convictions, and that their reasoning abilities would be capable of being exercised in a religiously neutral manner. 
American jurisprudence and private religion
For supporters of a secular public square, it is easy to understand why modern U.S. establishment clause jurisprudence is appealing. The basic principle the U.S. Supreme Court has used in interpreting the establishment clause since 1947 has been neutrality. That the establishment clause requires neutrality was the one thing that all the judges could agree on in the first modern establishment decision. 196 Since then, neutrality has remained the "touchstone" 197 of establishment clause interpretation. 198 Justices of various commitments have professed adherence to the neutrality ideal. 199 Neutrality is a malleable concept 200 -which leads to the question, why then does it even matter?
It matters because neutrality is not a rule of law; it is articulated as a philosophical ideal that is basically compatible with the concept of a neutral, secular public square. 201 Neutrality is commonly interpreted to mean that religion should not have discernible consequences on law or government action; government action is neutral so long as there is no reference to or reliance upon religious authorities or concepts. It fits comfortably with the privatization of religion. 202 As the Court stated in dicta, "The Constitution decrees that religion must be a private matter for the individual, the family, and the institutions of private choice. . . ." 203 To be clear, the U.S. court precedents do not, at this point, mandate the privatization of religion and its exclusion from public discourse-religious expression is protected as a matter of free speech. 204 Moreover, in an instance where neutrality was used to make a good point, the Supreme Court warned that "a pervasive bias or hostility to religion . . . could undermine the very neutrality the Establishment Clause requires." 205 Yet the establishment clause analysis employed by U.S. courts (the Lemon test in particular) favors legislation and other forms of government action that are not influenced or motivated by religious considerations. From this position, it is not a far leap to the concept that religion is, in fact, better when it is kept private. The American courts have not gone quite this far, 206 but the neutrality principle could certainly provide a reasonable basis for such a course. 207 Stanford Law
School's Dean Kathleen Sullivan suggested precisely such an extension of the establishment clause:
Just as the affirmative right to practice a specific religion implies the negative right to practice none, so the negative bar against establishment of religion implies the affirmative "establishment" of a civil order for the resolution of public moral disputes. . . . Establishment of a civil public order was the social contract produced by religious truce. Religious teachings as expressed in public debate may influence the civil public order but public moral disputes may be resolved only on grounds articulable in secular terms. Religious grounds for resolving public moral disputes would rekindle inter-denominational strife that the Establishment Clause extinguished. 208 [T]he ban on establishment of religion establishes a civil public order, which ends the war of all sects against all. The price of this truce is the banishment of religion from the public square. . . .
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Professor Gerard Bradley has criticized this view, but has nonetheless argued that the trend of modern establishment clause jurisprudence is toward privatization:
The Justices suffocate religious factions not by assigning them all (in the first instance) the same religious beliefs, but rather by assigning the same estimate of the political relevance of those beliefs: none. The Court is now clearly committed to articulating and enforcing a normative scheme of "private" religion, a scheme implicit in the cases since the opening of the modern era in Everson v. Board of Education. "Privatization" accounts for what the Court has wrought in its church-state opus, and it is neither more nor less than a war of attrition upon "religious consciousness." Privatization is the Court's "final solution" to the problem of religious faction. 210 The Court over the past two decades may not have turned out to be quite as hostile to religion as Bradley believed it was when he wrote in the mid-1980s, 211 but the precedents that Bradley surveyed are still in place. Willing judges can still take them in precisely the direction that Bradley warned of in his study-privatization.
Current Australian law is not heading in this direction, and it does not seem to have the potential to do so when its establishment clause is merely interpreted to prohibit the federal government from taking actions that would set up a national church. So the neutrality principle is seen as a possibility for creating a legal environment that is neutral in the sense that no one can tell that religion has any consequences. Religious freedom may be preserved, so long as the religion is a personal, private one. 212 This is why advocates of a secular Australia would look to the U.S. for inspiration and sources of law. The principles of the U.S. court cases are appealing to the believers in a secular society because they are viewed as the basis for reorienting Australian law toward a neutrality principle and a corresponding privatization of religion.
Personal beliefs kept to one's self and devotions done in private do not disturb the public square. Religion's communal aspects can also be kept private if they are kept within the four walls of a church. 213 Indeed, the fact that "separation of church and state" is now so often used as a synonym for separation of religion from government is itself an indication of how widely this privatization of religion is accepted. The usage of the phrase implies that religion is that which is, or ought, to be done within the confines of a designated religious institution (a church). To intrude these religious beliefs or practices into the civil arena is then to violate the separation of church and state.
The privatization of religion, however, has troubling implications for society. The neutrality principle that leads to the privatization of religion is only workable if religion is an isolated component of life. 214 It is not. 215 Religion has broad, holistic implications for the lives of its adherents, as a world and life view that shapes the way one thinks and acts. 216 In fact, everyone possesses a "religion" in this sense. 217 It is thus impossible to truly implement a religion-neutral public square. 218 To the contrary, the pursuit of such a religion-free zone is, in fact, highly intolerant. 
Why it matters
The strong form of secularism that we have been discussing constitutes a radical attempt to redefine what it means to live in a democratic society. 220 Dean Sullivan was more upfront than most about the implications of secular liberalism when she explained, "The correct baseline . . . is not unfettered religious liberty, but rather religious liberty insofar as it is consistent with the establishment of the secular public moral order." exclusively to the realm of private conviction. 225 Consequently, a citizen's religious conviction should be completely "privatised" and excluded from public debate. 226 Cardinal George Pell has commented that the foundations for such "secular democracy" appear to rest upon "the invention of a wholly artificial human being who has never existed, pretending that we are all instances of this species."
227 As Tonti-Fillipini points out:
It seems . . . that we are witnessing in Australia . . . a very aggressive exclusionist form of secularism, which views religious belief and practice with arrogant intolerance and dismissiveness. . . . Notwithstanding the legal position, many politicians and others have behaved in a way that does not respect the Australian Constitution by demanding that bishops, priests, ministers, churches, and other religious bodies stop "meddling" in politics. Such ad hominem attacks represent an egregious appeal to prejudice and unjust discrimination against certain people or institutions. It is also hypocritical in the strict sense because such advice is usually given by, but not expected to apply to, those whose religion is variously described as secular, "humanist", atheistic, or agnostic. 228 Although radical secularists are intent upon eliminating Judeo-Christian traditions, their rejection of religion does not necessarily mean that they have rejected all types of faith. Ever since the coming of the Enlightenment, Western elites have normally adhered to a variety of humanistic faiths. As Cardinal Pell commented in his 2009 inaugural term lecture at Oxford Divinity School, the limited scope that secularists are prepared to concede to traditional beliefs is actually based on their own religious assumption that human beings have created God, and not that God has created human beings. 229 Thus, even when secularists presume to have banished "religion" from the public square, they have done no more than to infuse it with their own religious worldview. They have privatized all religions except their own, which they have actually privileged above all others. 230 If religion is defined as that which posits a transcendent deity, secular humanism is not a religion. But if religion is defined a bit more broadly, in a way that includes nontheistic worldviews like Buddhism and Confucianism, then this concept certainly applies to secular humanism. 231 Broadly understood, secular humanism, as Brendan Sweetman points out, is the view that all reality is physical, consisting of some configuration of matter and energy, and that everything that exists either currently has a scientific explanation or will have a scientific explanation in the future. The universe is regarded as a random occurrence, as is the appearance and nature of life on earth. Thus, secularism is not simply the negative claim that there is no God and that there is no soul; rather, these claims are supposed to follow from its positive theses. Like other worldviews, especially religious ones, secularism contains beliefs about the nature of reality, the nature of the human person and the nature of morality. And many of these beliefs have political implications. . . . Indeed most of the discussion of religion and politics in recent years, especially in the United States, suffers from a failure to appreciate the significance of the fact that secularism too is a worldview. 232 In this sense, for purposes of protecting the free exercise of religion, the U.S. Supreme Court has recognized as "religious" various belief systems that do not include the existence of God. In a famous footnote in Torcaso v. Watkins, the Court listed a number of "religions . . . which do not teach what would generally be considered a belief in the existence of God," including "Buddhism, Taoism, Ethical Culture, Secular Humanism, and others."
233 Similarly, the Australian High Court has considered that the definition of religion must not be confined only to theistic religions, but that such definition should also include nontheistic religions. 234 The bottom line is that it is impossible to create a religiously neutral public square unless religion is defined in such a way as to exclude certain groups. 235 However, as Brendan Sweetman points out, "[n]o democratic society . . . can seek to exclude from the public debate over the momentous issues of the day any worldview that is a major player in the lives of many who live in that society." 236 There is nothing in the constitutions of Australia and the U.S. to justify the denial of equal rights to free speech on religious grounds. Those who view the moral duty of Christians to act according to their own religious convictions as something that disqualifies them from political life appear to actually be promoting an intolerant form of secularism. 
Conclusion
The English legal system from which the American and Australian legal systems derived owes much to the influence of Christian theology on its development. The common law possesses a rich and highly Christian heritage. The United States inherited many of these aspects of the English common law, including its religious tradition. Christianity was central to the lives of the New World colonists, and their faith dominated their society and formed the foundations of their legal traditions. The Constitution of the United States, though not religious on its face, was heavily influenced by the religious experiences of its framers. This is nowhere more evident than in the First
